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OVERVIEW 

Guardianship & Administration 

Guardianship and/or administration orders are generally made when a person is unable to 

make reasonable judgments about their personal or financial affairs and needs a guardian or 

administrator or both.1  

   It often occurs in the context of dementia whereby an elderly person is no longer able to 

manage their affairs.2 

   Under the Guardianship and Administration Act 1990 (WA) (‘GAA Act’), the State 

Administrative Tribunal (‘SAT’) is empowered to hear applications in respect such persons. 

   The SAT’s primary concern is the best interests of the person, and the SAT must also seek 

to consider the views and wishes of the person, as far as possible.3  

 

                                                   

1  Parry and De Villiers, Guide to Proceedings in the State Administrative Tribunal in the WA Lawyers Practice 

Manual at [6.7.309] .  

2 GAA Act s 3 defines ‘mental disability’ to include intellectual disability, psychiatric conditions, acquired brain 

injury and dementia.  

3 GAA Act s 4(2)(a), (f).  

THIS IS NOT LEGAL ADVICE 

This Guide is intended only to provide a summary and overview. It is not intended to be 

comprehensive. It does not constitute legal advice. We attempt to ensure it is current but we 

do not guarantee its currency. You should seek legal or other professional advice before 

acting or relying on this Guide. 



 

 

4 January 2017 

 

4 

Guardianship or administration orders will not be made if there is a means of looking after the 

persons’ needs which is less restrictive of the person’s freedom of decision and action.4  

   The SAT presumes that every person can look after his/ her own health or safety, make 

reasonable judgments in respect of matters relating to his person, manage his own affairs, and 

make reasonable judgments in relation to his estate.5 This statutory presumption is 

fundamental to protecting persons from the severe consequences of guardianship and 

administration orders.6  

   Clear, cogent, unequivocal evidence from a qualified medical practitioner will usually be 

required to rebut the presumption.7  

Advanced Health Directive (AHD) 

An AHD is a written document which records your wishes for the provision of future medical 

treatment, including palliative care, should you become incapacitated. You can record your 

preferences for commencing, continuing or refusing specific treatments. It sits atop the 

hierarchy of treatment decision-makers and the decisions you make in advance must be 

followed except in very limited circumstances.8  

   A treatment decision in an AHD may not be followed if it was made as the result of coercion 

or it was not made voluntarily, or if at the time you made it you did not understand the 

treatment decision or its consequences. It may also be inoperative if the circumstances have 

changed since the decision was made and a reasonable person with knowledge would have 

changed their mind, for instance a new form of treatment or cure becomes available. Therefore 

                                                   

4 GAA Act s 4(2)(c).  

5 GAA Act s 4(2)(b).  

6 GC and PC [2014] WASAT 10 at [36].  

7 Ibid; RW [2014] WASAT 120; KS and CL [2015] WASAT 9.  

8 Hierarchy of treatment decision-makers set out in GAA Act s 110ZJ.  
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in depth legal and medical advice should be sought to ensure that an AHD will stand up to 

scrutiny before the SAT in the event of a dispute and you are incapacitated.  

Enduring Power of Attorney (EPA) 

   An EPA allows a person (appointor) to give another trusted person the power to make 

financial decisions on your behalf. It does not allow that person to make decisions about your 

living arrangements or medical treatment.  

   An EPA can be a useful tool to vest legal authority in a person of your choice instead of an 

administrator needing to be appointed. It can provide for continuity in the management of your 

affairs should you become incapacitated for any reason.  

    However, you can provide limitations and conditions on the exercise of the powers under the 

EPA.  

   Therefore, you should seek legal advice before executing an EPA.  

   An EPA cannot be revoked once the appointor has lost capacity. In these cases, an 

application to the SAT is required to decide whether the EPA should be revoked.  

   In these situations, seeking legal advice is wise.   

Enduring Powers of Guardianship (EPG) 

An EPG is a legal document in which a person (appointor) appoints a person of their choice to 

make personal, lifestyle and/or treatment decisions on their behalf should the donor become 

incapacitated.  

   An EPG cannot be used to appoint someone to make financial decisions, the correct 

document for that purpose is an EPA.  

   To appoint an enduring guardian an EPG form must be completed correctly, and witnessed, 

and the person(s) appointed must accept the appointment.  

   Like an EPA, an EPG can be revoked by the appointor at any time while they still have legal 

capacity. However once capacity is lost, the enduring guardian must apply to the SAT to 

cancel or alter the arrangement.  
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   Therefore, it is wise to seek legal advice and to consider the implications of executing an 

EPG.  

Treatment Decisions 

If a person who needs treatment (the patient) is unable to make reasonable judgments in 

respect of a treatment proposed, there is an order of priority for deciding who can make 

treatment decisions for the patient.9 The order of priority depends on:10 

- Whether the patient has an AHD in place which contains a treatment decision in 

respect of the proposed treatment;  

- Whether the patient has an EPG in place and the enduring guardian is authorised, 

available and willing to make the decision;  

- Whether the patient has a guardian who is authorised, available and willing to make 

the decision;  

- Whether there is a person responsible for the patient.  

There is a further order of priority for determining who is the ‘person responsible’ for the patient 

in the event there is no AHD or guardian available.11 Therefore where there is a dispute about 

treatment and the patient is incapacitated or unable to make the decision themselves our law 

firm may assist relatives in informing who is the correct person to make the decision.  

Reviews 

The appointment of a guardian or administrator is always subject to review, as are their 

decisions from time to time. These reviews may be period,12 mandatory,13 or upon application 

                                                   

9 GAA Act ss 110ZC, ZD(1), ZJ.  

10 GAA Act ss 110ZJ.  

11 GAA Act s 110ZD.  

12 GAA Act s 84.  

13 GAA Act s 85.  
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by either the represented person or some other party.14 However applications by other parties 

requires the leave of the SAT to apply for review.15  

   An application for review may be dismissed if found to be lacking in substance.16 

Furthermore the SAT may expand the scope of its review at the hearing.17  

   Therefore, it is wise to seek legal advice to ensure that the review is productive, and does 

not lead to unexpected or unplanned for outcomes.  

Costs 

   When legal fees are paid out of the estate of a represented person this may have serious 

consequences for the guardian or administrator.  

   Such payments may be disallowed and ordered to be recovered from the administrator 

personally and in full, even if paid on behalf of the represented person, if authorisation for 

payments is not first sought from SAT.18  

   Retrospective authority to authorise payments cannot be provided.19  

   However, certain payments may be made which the represented person is obliged by law to 

make.  

   Therefore, it is wise to seek legal advice at the outset and to obtain approval from SAT for 

legal costs incurred on behalf of the represented person, to avoid administrators becoming 

personally liable for the expenditure.  

                                                   

14 GAA Act s 86.  

15 GAA Act ss 86, 87.  

16 SAS [2016] WASAT 97 

17 Re Jeb [2016] WASAT 65.  

18 GAA Act s 72(3); Perpetual Trustees WA Limited and the Public Trustee [2009] WASAT 253, [4].  

19 Ibid, [5].  
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WHEN IT IS WISE TO HAVE A LAWYER 

Broad powers of Guardians/Administrators 

If the presumption of capacity is rebutted, and the SAT is satisfied that the criteria for making a 

guardianship and/ or administration order have been met,20 then the serious consequences on 

the individuals decision-making autonomy include:21 

- Being able to decide where to live and with whom;  

- Deciding whether and what sort of work they can do;  

- Deciding with whom a person has contact with;  

- Making decisions concerning medical treatment, and consent to medical treatment, 

including surgery, dental work and palliative care;  

- Managing their estate;  

- Making financial decisions and decisions relating to property and assets.   

    For instance, whilst an administration order is in place, the person is incapable of entering in 

to any contract or making any disposition in respect of any part of his estate.22 Therefore, it is 

wise to seek legal advice in relation to guardianship or administration proceedings.  

Family conflict & the OPA/OPT 

When there are no other suitable alternatives the SAT may appoint the Public Advocate or 

Public Trustee as guardian or administrator respectively.  

   An aging population and increasing prevalence of dementia has increased the burden on the 

OPA/OPT.23  

                                                   

20 GAA Act ss 43 & 64 respectively.  

21 GAA Act s 45(2).  

22 GAA Act s 77(1)(a).  

23 Department of the Attorney General, ‘OPA Annual Report 2015/16’ (September 2016), pp.3, 50.  
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   For example, the OPA has 49 full-time equivalent staff,24 however in 2015/16 carried out 

over 1,100 investigations, and acted as guardian of last resort for over 1,500 adults, an 

increase of 12%.25  

   Clients will often prefer that a family member or guardian or administrator of their choosing 

be appointed in place of the OPA/ OPT. We can help to facilitate that appointment.  

   In situations where family conflict arises the SAT may consider the OPA/ OPT to be the only 

suitable choice to make decisions for the represented person.  

   We have experience in dealing with family conflict scenarios and developing options to seek 

for our clients to retain decision-making powers despite such conflict.  

   Guardianship and administration orders can be limited to specific aspects of decision making 

or may be plenary. When a guardian or administrator is appointed with limited powers it is 

important to understand the legal avenues available to curtail/ mitigate/ supplement those 

powers. For instance, through providing access to expert medical practitioners or nursing 

homes we can offset the impact that medical treatment or accommodation decision making 

powers might have.  

Elder Abuse 

The ‘illegal or improper use of older person’s property or finances’ is a common and growing 

issue, known as elder abuse.26   

                                                   

24 Ibid, 9.  

25 Ibid, 22 & 25.  

26 Robinson, Setterlund, Wilson, Tilse, Rosenman ‘Financial Abuse within families: Views from Family 

Members and Professionals’, paper presented to Australian Institute of Family Studies Conference Melbourne 

February 2003.  
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   Rather than a single event, it is often the case that a series of well-intentioned yet ill-

considered financial acts, at some point tip over into abuse, with flow on effects on intricate 

family relationships.27  

   Families entering agreements involving the transfer of land or money often operate beneath 

the radar of formal contract law.28  

   For this reasons, often financial abuse is more likely to be discoverable by a lawyer than by a 

medical practitioner.29 

   Too many older people are subject to financial abuse which leads to them losing their life 

savings or family home due to the abuse of informal family arrangements.30  

   Therefore comprehensive, independent, and practical legal advice helps to ensure that 

clients are protected from the dynamics of financial abuse.  

WHY CHOOSE VOGT GRAHAM LAWYERS 

Our Approach 

Our methodology is evidence based. Our expertise in data analysis being a product of our 

extensive experience in litigation and with the rules of evidence.  

  We use thought experiments/scenario planning to prepare for likely outcomes and pre-empt 

results.  

  Our value to our clients comes from a commitment to providing strategic, objective orientated 

advice which serves our clients’ best interests.  

                                                   

27 Louise Kyle, ‘Out of the shadows: A discussion on law reform for the prevention of financial abuse of older 

people’, (2013) 7 Elder Law Review 1, 1.  

28 Ibid, 2.  

29 Anthony Fox, ‘Elder abuse’ (2012) 52 Medical Science Law 128 

30 Scott Johnson, 'Elder Abuse: The Need for Law Reform: Enduring Powers of Attorney & Family 

Agreements', Paper prepared for the Department of the Attorney General of Western Australia, 27 April 2010, 

25.  



 

 

4 January 2017 

 

11 

  We are readily available for meaningful consultation and communication with our clients and 

are contactable by text messages to set-up pre-arranged meetings, held in-person, by Skype 

or telephone, at short notice and when a client needs it.  

  In our dealings with other parties, the OPA, the OPT, the SSO, the SAT or whoever it may be, 

we are assertive in standing up for our clients.  

   While we tailor our specific approach to each new client, our methodology is to work as a 

team.  

  Richard Graham personally oversees each case.  

  We have experienced paralegals, familiar with guardianship and administration matters, with 

experience in mental health law, who quickly and cost effectively carry out tasks without having 

to charge out at the rate of a senior practitioner.  

  This saves our clients’ money.  

  All final advice and strategic decisions however are carefully considered and implemented by 

Richard Graham.  

Our Experience 

We have dealt with virtually all aspects of Guardianship & Administration.  

  This is from general and initial advice, matters under the Mental Health Act 2014 (WA), to 

considering Supreme Court appeals.  

  We take a joined-up approach, which looks at the best interests of the client not just in a 

vacuum.  

  We consider how the clients’ objectives are best served through a combination of EPA, 

guardianship, and/ or administration orders.  

  This includes advice on the rights, duties or obligations as a holder of an EPA, guardianship 

or administration order.  
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Our Resources 

   Our law practice facilitates an interdisciplinary network of professional advisers, which 

includes social workers, financial advisers, general practitioners, and specialists.  

  It has been made clear by the SAT that evidence from a qualified specialist who has 

conducted a detailed examination is preferable to a pro forma questionnaire which at bests 

acts as a guide.31   

  This is where our firm can be invaluable in liaising with qualified specialists to provide 

probative evidence to further your case.  

  We elicit in-depth evidence and high quality reports from specialists and medical 

practitioners. 

                                                   

31 S v State Administrative Tribunal [2012] WASC 306, per Heenan J at [219].  
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